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NOTIFIKAZZJONI TAL-GVERN GOVERNMENT NOTICE

Nru. 574

AKKWIST TA’ ART

DIN id-dikjarazzjoni li ;ejja, mag[mula mill-President ta’

Malta bis-sa[[a ta’ l-artikolu 3 ta’ l-Ordinanza dwar l-Akkwist

ta’ l-Artijiet g[al Skopijiet Pubbli/i (Kapitolu 88) hija

pubblikata skond u g[all-finijiet ta’ l-artikolu 9(1) ta’ dik l-

Ordinanza.

It-18 ta’ :unju, 2007

(File No. L 347#2004#I)

DIKJARAZZJONI TAL-PRESIDENT TA’ MALTA

Jiena hawnhekk niddikjara illi l-art hawn ta[t imsemmija

hija me[tie;a mill-awtorità kompetenti g[al skop pubbliku

skond id-dispo]izzjonijiet ta’ l-Ordinanza dwar l-akkwist ta’

Artijiet g[al Skopijiet Pubbli/i (Kap. 88) u illi l-akkwist tag[ha

g[andu jkun b’xiri assolut.

Deskrizzjoni ta’ l-Art

L-art li  ;ejja f’G[ajnsielem, G[awdex>

Bi//a art tal-kejl ta’ madwar tliet mija u [amsa u sittin

metru kwadru (365m2), u b’xi strutturi fuqha, li tmiss mix-

Xlokk u mil-Lbi/ ma’ triq u mit-Tramuntana ma’ beni ta’

Loreto Spiteri et jew irjie[ verjuri.

No. 574

ACQUISITION OF LAND

THE following declaration made by the President of Malta

under section 3 of the Land Acquisition (Public Purposes)

Ordinance (Chapter 88) is published in terms and for the

purposes of section 9(1) thereof.

18th June, 2007

DECLARATION BY THE PRESIDENT OF MALTA

I hereby declare that the undermentioned land is required

by the competent authority for a public purpose in terms of

the provisions of the Land Acquisition (Public Purposes)

Ordinance (Cap. 88) and that the acquisition thereof is to be

by absolute purchase.

Description of the Land

The following land at G[ajnsielem, Gozo>

A plot of land measuring about three hundred and sixty five

square metres  (365m2), with some overlying structures, bounded

on the South East and South West by a  road and on the North by

property of Loreto Spiteri et or more precise boundaries.

Nru. 18,090
 Prezz#Price

Lm0.16 (€0.37)
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L-art hawn fuq imsemmija tidher murija bil-kulur a[mar

fuq il-pjanta P.D. Nru. 2007_58 li wie[ed jista’ jara fuq talba

fid-Dipartiment ta’ l-Artijiet, Auberge de Baviere, Valletta.

Il-kumpens offrut hu  ta’ mija u [amsa u disg[in elf, mija

u tmenin Lira Maltija Lm195,180 (€454,647.10) skond l-

istima li hawn ma’ din id-dikjarazzjoni kif din saret mill-perit

arkitett Joseph Mizzi, A.&C.E.

Ma’ din id-Dikjarazzjoni qed ti;i ppubblikata site plan li

turi l-immobbli msemmija.

(Iff) GEORGE HYZLER

A#President

12#6#2007

Din is-site plan qed ti;i ppubblikata f’pa;na 5797.

Stima tal-Perit (ori;inali bil-Malti)

Akkwist ta’ Art f’G[ajnsielem, G[awdex

Fuq struzzjonijiet tal-Kummissarju ta’ l-Artijiet, skond l-

Ordinanza dwar l-Akkwist ta’ Artijiet (g[al Skopijiet

Pubbliçi), qieg[ed niffissa l-valur liberu u frank tal-propjetà

hawn ta[t deskritta f’G[ajnsielem, G[awdex, li hi me[tie;a

mill-Gvern g[al skop pubbliku, u dan wara li [adt in

konsiderazzjoni l-lokalità kif ukoll [wejje; o[ra li jista’

jkollhom x’jaqsmu mal-valur ta’ l-istess proprjetà.

Bi//a art tal-kejl ta’ madwar tliet mija u [amsa u sittin

metru kwadru (365m2), u b’xi strutturi fuqha, li tmiss mix-

Xlokk u mil-Lbi/ ma’ triq u mit-Tramuntana ma’ beni ta’

Loreto Spiteri et jew irjie[ verjuri, liema art hija meqjusa

b[ala art fabbrikabbli fit-termini ta’ l-Ordinanza dwar l-

Akkwist ta’ Artijiet u hija murija bl-a[mar fuq il-pjanta P.D.

Nru. 2007_58 u hija stmata g[all-valur ta’mija u [amsa u

disg[in elf, mija u tmenin Lira Maltija Lm195,180

(€454,647.10).

(Iff.) Perit Joseph Mizzi, A.&C.E.

It-30 ta’ Mejju, 2007

The abovementioned land is shown in red on plan P.D.

No. 2007_58 which may be seen on demand at the Land

Department, Auberge de Baviere, Valletta.

The compensation offered is of one hundred and ninety-

five thousand, one hundred and eighty Maltese Liri Lm195,180

(€454,647.10) according to the valuation published with this

declaration as made by architect Joseph Mizzi, A.&C.E.

A site plan showing the mentioned immovable property is

being published with this declaration

(Sgd) GEORGE HYZLER

A#President

 12#6#2007

This site plan is being published on page 5797.

Architect’s Valuation (original in Maltese)

Acquisition of Land at G[ajnsielem, Gozo

I have been instructed by the Commissioner of Land to

assess under the Land Acquisition (Public Purposes)

Ordinance, the freehold value of the hereunder described

property at G[ajnsielem, Gozo, required by Government for

a public purpose, and this after considering the locality, as

well as other matters relevant ot the same property.

A plot of land measuring about three hundred and sixty five

square metres  (365m2), with an overlying structure, bounded

on the South East and South West by a  road and on the North

by property of Loreto Spiteri et or more precise boundaries,

which land is considered as a building site in terms of  the Land

Acquisition (Public Purposes) Ordinance and is shown in red

and with number 1 on plan P.D. No. 2007_58  and is valued for

the price of one hundred and ninety-five thousand, one hundred

and eighty Maltese Liri Lm195,180 (€454,647.10).

(Sgd.) Architect Joseph Mizzi, A.&C.E.

30th May, 2007
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Ikun jaf kul[add illi l-Qorti ?ivili (Sezzjoni tal-Familja)
permezz ta’ digriet mog[ti fis-17 ta’ Novembru 2006, fl-atti
tar-Rikors Nru 293#06 JA, fl-ismijiet Bartolo Donatella vs
Ben Salem Abdul Hakim, ordnat is-segwenti pubblikazzjoni
biex isservi ta’ notifika fil-konfront tal-konvenut, a tenur ta’
l-Artikolu 187(3) tal-Kap. 12.

Permezz ta’ Rikors ippre]entat fil-Qorti ?ivili (Sezzjoni
Familja) fl-ismijiet Donatella Bartolo (ID 517083M) vs Abdul
Hakim Ben Salem (ID 26655A), fit-12 ta’ Settembru 2006,
ir-rikorrenti Donatella Bartolo talbet l-intimat jg[id g[aliex
g[ar-ra;unijiet premessi, fir-Rikors din l-Onorabbli Qorti ma
g[andhiex>

1. Tiddikjara u tidde/iedi li ]-]wie; ikkuntrattat bejn il-
kontendenti fit-13 ta’ :unju 2003, bir-rit /ivili huwa null u
bla effett g[all-finijiet u effetti kollha tal-li;i  u senjatament
g[al dak li jipprovdi l-artikolu 19(1) ,9 (d), (f) u kif ukoll ta[t
l-Artikolu 19A tal-Kap. 255 tal-Li;ijiet ta’ Malta u tag[ti dawk
il-provvedimenti kollha l-o[ra li jkunu opportuni f’dan ir-
rigward.

2. Konsegwentement tiddikjara xolta l-komunjoni ta’ l-
akkwisti li hemm e]istenti bejn l-kontendenti u dan ta[t dawk
il-provvedimenti li jidhrilha xierqa.

Bl-ispejje] kontra l-intimat li huwa minn issa in;unt g[as-
subizzjoni.

Lista tax-xhieda.

Lista ta’ Dokumenti.

Notifika> Dormar Flats, Flat 4,
                Triq ix-Xitwa,
                San Pawl il-Ba[ar.

Ir-Rikors Numru 293#2006 JA, fl-ismijiet Bartolo
Donatella vs Ben Salem Abdul Hakim, jinsab differit g[at-
22 ta’ :unju 2007, fid-9.45 a.m.

Re;istru tal-Qorti ?ivili (Sezzjoni tal-Familja) illum 14
ta’ :unju 2007.

AVV. DOTT. FRANK PORTELLI, LL.D.
G[ar-Registratur, Qrati ?ivili u Tribunali

It is hereby notified that the Civil Court (Family Section)
by means of a decree given on the 17th November 2006, in
the records of the Application number 293#06 JA, in the names
Bartolo Donatella vs Ben Salem Abdul Hakim, ordered the
following publication for the purpose of service of the
defendant,  in terms of Article 187(3) of Cap. 12.

By means of an Application filed in the Civil Court
(Family Section) in the names Donatella Bartolo (ID
517083M) vs Abdul Hakim Ben Salem (ID 26655A), on the
12th September 2006, the applicant Donatella Bartolo prayed
that the respondent, state why for the reasons premised in the
Application this Honourable Court should not>

1. Declare and decide that the marriage contracted between
the parties on the 13th June 2003, by civil rite is null and
without effect,  for all effects and purposes of law and
especially as regards that stipulated by article 19(1), 9(d), (f)
as well as Article 19A of Cap. 255 of the Laws of Malta and
make all the other opportune provisions in this regard.

2. Consequently declare dissolved the community of
acquests which exists between the parties and this under those
provisions it deems fit.

With costs, against the respondent who is from now
summoned so that a reference to his evidence be made.

List of Witnesses.

List of Documents.

Service at> Dormar Flats, Flat 4,
                  Winter Street,
                  Saint Paul’s Bay.

The Application Number 293#2006 JA, in the names
Bartolo Donatella vs Ben Salem Abdul Hakim, has been put
off to the 22nd June 2007, at 9.45 a.m.

Registry of the Civil Courts (Family Section) today 14th
June 2007.

ADV. DR FRANK PORTELLI,LL.D.
For the Registrar, Civil Courts and Tribunals

AVVI}I TAL-QORTI – COURT NOTICES

883
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Ikun jaf kul[add illi l-Qorti ta’ l-Appell permezz ta’ digriet
mog[ti fid-29 ta’ Mejju 2007, fir-Rikors bis-segwenti
‘Occhio’ ‘Wara s-sentenza 27 ta’ :unju 2006, ?itazzjoni Nru
576#04 TM, fl-ismijiet Marie Borg Vassallo vs Joseph
Farrugia, ordnat is-segwenti pubblikazzjoni biex isservi ta’
notifika fil-konfront ta’ l-appellata,  a tenur ta’ l-Artikolu
187(3) tal-Kap. 12.

Permezz ta’ Rikors ippre]entat fil-Qorti ta’ l-Appell ‘Wara
s-sentenza 27 ta’ :unju 2006, ?itazzjoni Nru 576#2006, fl-
ismijiet Marie Borg Vassallo vs Joseph Farrugia, fit-12 ta’
Lulju 2006, ir-rikorrenti Joseph Farrugia ID 464154(M)
espona bir-rispett>

Illi l-attri/i llum appellata Marie Borg Vassallo ppre]entat
/itazzjoni kontra r-rikorrenti, fejn spjegat il-fatt u qalet illi>

L-attri/i hija proprjetarja u g[andha pussess tal-fond
residenza tag[ha li j;ib l-indirizz 4, Triq San :u]epp, Tas-
Sliema, liema fond g[andu ;nien fuq in-na[a ta’ wara u diversi
kmamar li g[andhom ;nien fuq in-na[a ta’ wara u diversi
kmamar li g[andhom twieqi li jag[tu g[all-imsemmi ;nien<

Illi l-konvenut jirrisjedi u g[andu pussess tal-fond adjaçenti
li j;ib l-indirizz 6, Triq San :u]epp, Tas-Sliema, u li skond
l-attri/i m’g[andu ebda bit[a retrostanti<

Illi g[alhekk l-attri/i talbet lill-Qorti sabiex tiddikjara li l-
konvenut ikkommetta spoll fil-konfront ta’ l-attri/i meta huwa
feta[ twieqi fuq in-na[a ta’ wara tal-fond tieg[u 6, Triq San
:u]epp, Tas-Sliema<

In oltre hija talbet lill-Qorti sabiex fi ]mien qasir u perentorju
jirripristina d-drittijiet kollha ta’ l-attri/i …Omissis…

Illi l-appellant-konvenut e//epixxa illi t-tieni rekwi]it
sabiex tirnexxi l-actio spolii huwa nieqes stante illi ma kien
hemm l-ebda disturb tal-pussess la b’mod vjolenti u lanqas
b’ mod klandestin fil-konfront ta’ l-attri/i  u dana stante illi
]-]ew;t itwieqi li l-konvenut feta[, infet[u fuq ‘shaft’ li
jappartjeni lil terzi ………Omissis………

Illi l-Onorabbli Prim’Awla tal-Qorti ?ivili, wara li qrat u
semg[et ir-ra;unijiet tal-partijiet g[addiet biex tag[ti sentenza
fuq it-talbiet attri/i kif, mi;juba fi/-/itazzjoni, fejn laqg[et l-
istess talbiet fl-intier tag[hom.

Illi l-Qorti fis-sentenza ta’ nhar il-27 ta’ :unju 2006,
ikkonkludiet illi>

‘Kwindi t-tliet elementi me[tie;a biex tirnexxi azzjoni ta’
spoll jirri]ultaw ippruvati. U ‘G[aldaqstant g[ar-ra;unijiet
premessi, tiddisponi mill-kaw]a billi previa li ti/[ad l-e//
ezzjonijiet tal-konvenut, tilqa’ it-talbiet attri/i kif dedotti,
………Omissis…………

It is hereby notified that the Court of Appeal by means of
a decree given, on the 29th May 2007, in the Application
with the following ‘Heading’ ‘Following the judgement of
the 27th June 2006, Writ of Summons Number 576#04 TM,
in the names Marie Borg Vassallo vs Joseph Farrugia, ordered
the following publication for the purpose of service of the
respondent, in terms of Article 187(3) of Cap. 12.

By means of an Application filed in the Court of Appeal ‘
Following the judgement of the 27th June 2006, Writ of
Summons Number 576#2006, in the names Marie Borg
Vassallo vs Joseph Farrugia, on the 12th July 2006, the
applicant Joseph Farrugia ID 464154(M) pleaded with respect>

That the plaintiff today respondent Marie Borg Vassallo,
filed a Writ of summons, against the respondent whereby she
explained the fact and stated>

The plaintiff is the owner and has possession of her
residential premises which bears the address, 4, St. Joseph
Street, Sliema, which premises has a  back garden  and various
rooms which have a backyard and various rooms which have
windows overlying the said garden<

That the defendant resides and has possession of the adjacent
premises which bears, the address, 6, St. Joseph Street, Sliema
and which according to the plaintiff  has no back garden<

That thus the plaintiff asked the Court to declare that the
defendant  committed a spoliation towards the plaintiff when
he opened windows on the back of his premises 6, St. Joseph
Street, Sliema<

Furthermore, she asked the Court so that within a short and
peremptory period, he restores all the rights of the plaintiff .Omissis.

That the appellant-defendant pleaded that the second
requisite so that the action spolii succeed is missing because
there was no disturbance of possession, nor violently nor
clandestinely, towards the plaintiff and this because the two
windows the defendant opened , were opened on a ‘shaft’
which belongs to third parties …….Omissis………

That the Honourable First Hall of the Civil Court, after  heaving
read and heard the reasons of the parties, passed on to give
judgement regarding the plaintiff’s demands, brought in the writ
of summons, whereby it upheld the same demands in their entirety.

That the Court in the judgement of the 27th June 2006
concluded that>

‘Thus the three elements required for an action of
spoiliation to succeed result to have been proved. And ‘Thus
for the reasons premised dispose of the cause,  by,  saving the
rejection of the pleas of the defendant, upholds, the demands
of the plaintiff as brought forward ………Omissis………
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L-ispejje] kollha tal-kaw]a jit[allsu mill-konvenut
…….Omissis………

Illi l-konvenut [ass ru[u aggravat minn tali sentenza u
g[alhekk ippermetta ru[u jippre]enta dan l-umli appell…

……….Omissis…………

Illi l-aggravji ta’ l-appellant huma /ari u manifesti u
jikkonsistu  fis-segwenti>

1. Il-Bit[a retrostanti.

     Illi l-ewwel Qorti fis-Sentenza tag[ha injorat g[al
kollox il-fatt illi t-twieqi li fil-fatt infet[u jag[tu g[al fuq bit[a
illi mhix proprjetà ta’ l-attri/i.

………Omissis…………

Il-fatt illi l-appellant feta[ it-twieqi g[al fuq bit[a ta’ terzi
hija kkonfermata wkoll mill-perit tekniku nominat mill-Qorti
AIC Valerio  Schembri ……..Omissis………

Fis-seduta li saret fis 7 ta’ Ottubru 2005, il-Perit spjega l-
Qorti illi ‘mill-pjanta jidher /ar li jekk wie[ed i[ares mit-
tieqa in kwistjoni jekk i[ares ‘isfel i[ares ;o bit[a ta’ terzi’.

G[alhekk l-appellant kellu j;ib permess g[at-twieqi biss
ming[and il-proprejtarju tal-bit[a retrostanti …..Omissis……

2. Nuqqas ta’ privatezza.

Filwaqt illi l-appellant jirreferi lil din l-Onorabbli Qorti
ta’ l-Appell, g[an-nota ta’ sottomissjonijiet finali tieg[u
quddiem l-Ewwel Qorti, huwa jirrileva illi f’ kaw]a ta’ spoll
irid ji;i ddeterminat jekk fil-fatt ‘il-[a;a ‘illi fuqha saret l-
allegat vjolenza tista’ tkun kaw]a g[all-azzjoni ta’ spoll
………Omissis………

L-appellant isostni illi n-nuqqas ta’ privatezza illi qieg[da
tilmenta l-attri/i (u li hija ba]i fuq xiex l-ewwel Qorti tibba]a
s-sentenza tag[ha) ma jistax ikun kaw]a g[all-azzjoni ta’
spoll. L-g[emil tal-konvenut-appellant ma jistax ji;i
interpretat b[ala vjolenti jew klandestin g[aliex ma  kellux
g[alfejn isaqsi l-permess tal-bini tat-twieqi ming[and l-attri/i
g[aliex dawn it-twieqi ma jaffa//awx g[al fuq il-bit[a tag[ha
i]da g[al fuq bit[a ta’ terzi.

 L-appellant jer;a’ jaghmel riferenza ghas-sentenza tal-
Qorti ta’ l-Appell ?ivili (Superjuri) fl-ismijiet ‘Mazzitelli Julie
noe vs Spiteri Charles et’ (de/i]a fis-27 ta’ Frar 2003),  fejn
il-Qorti spjegat /arament x’inhuma l-[wejje; illi jistg[u jkunu
kaw]a g[all-azzjoni ta’ spoll u in oltre qalet illi affarijiet b[at-
tgawdija ta’ arja u dawl ma jistg[ux ji;u ritenuti [wejje; g[all-
finijiet ta’ kaw]a ta’ spoll<…..Omissis……

All the costs of the cause are to be paid be the defendant
…….Omissis………

That the defendant felt aggrieved by this judgement and
thus permitted himself to file this humble appeal………

…….Omissis………

That the grievances of the appellant are clear and manifest
and consist of the following>

1. The Back Garden.

That the Court of First Instance in its judgement ignored
altogether the fact that the windows infact were opened and
abutted on a yard, which is not the property of the plaintiff.

………Omissis………

The fact that the appellant opened windows on the yard of
third parties, is confirmed also by the technical referee appointed
by the Court, AIC Valerio Schembri …….Omissis………

During the sitting of the 7th October 2005, the Architect
explained, to the Court that ‘ from the plan it appears clear
that if one looks from the window in question  if he looks
down ‘ he looks on the yard of third parties’.

Thus the appellant  had to obtain permission for the
windows only, from the owner of the back yard  ….Omissis…

2. Lack of privacy.

Whilst the appellant, refers this Honourable Court of
Appeal to his final note of submissions, before the Court of
First Instance he points out that in a cause of spoliation it has
to be determined whether in fact  the thing  ‘on  which the
alleged violence was committed, can be a cause of spoliation
…..Omissis……

The appellant, upholds that the lack of privacy of which
the plaintiff is complaining ( and which is the basis on which
the Court of First Instance is basing its judgement) cannot be
a cause for an action of spoliation. The action of the defendant-
appellant, cannot be interpreted as violent or clandestine
because he did not need to ask for a building permit  for the
windows, from the plaintiff, as these windows do not overlook
her yard, but  the yard, of third parties.

The Appellant refers to the judgement of the Court of
Appeal (Superior  Jurisdiction) in the names ‘Mazzitelli Julie
noe vs Spiteri Charles et’ (decided on the 27th February 2003),
whereby the Court explained clearly, what are the things which
can be a cause of spoliation  and furthermore started that thing
such as the enjoyment of the airspace and light cannot be
held things for the purposes of a cause of
spoliation<……Omissis…………
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L-appellant jikkontendi bil-qawwa illi, fi kliem l-ewwel
Qorti , ‘it-tliet elementi me[tie;a biex tirnexxi azzjoni ta’
spoll jirri]ultaw ippruvati’. G[ar-ra;unijiet spejgati hawn fuq
l-appellant ja[seb illi huwa nieqes element essenzjali tal-‘vis
aut clam’. Huwa pa/ifiku illi dan l-element mhux bilfors jissarraf
f’g[emil ta’ tkissir jew qerda ta’ o;;ett mi]mum mill-attur jew
li fih huwa j;arrab xi [sara fi]ika. Huwa bi]]ejjed g[alhekk illi
l-g[emil spoljattiv isir kontra r-rieda tieg[u jew ming[ajr ma
jit[allas jintebah bih. I]da l-appellant tikkontendi illi ma seta’
qatt ikun kontra r-rieda jew bil-mo[bi ta’ l-allegat spoljat, g[aliex
l-appellant ma  kellux b]onn il-permess ta’ l-attri/i.

In oltre, l-ewwel Qorti stess tistqarr illi biex tg[addi g[ad-
de/i]joni tag[ha kella tiddipartixxi mill-azzjoni ta’ spoll. ‘Il-
Qorti tosserva, li f’ kull ka], anke jekk wie[ed jiddipartixxi
mill-azzjoni ta’ spoll, dak li g[amel il-konvenut huwa kontra
l-provediment ta’ l-artikolu 443 tal-Kodi/i  ?ivili, li jrid li l-
ftu[ ta’ twieqi g[andhom ikunu f’ bog[od ta’ aktar minn ]ew;
piedi u nofs mill-[ajt divi]orju……Omissis………

Fil-;urisprudenza nostrana dwar l-azzjoni ta’ spoll id-
de/i]jonijiet tal-Qrati dejjem jibba]aw ru[hom fuq il-fatt illi’
l-azzjoni ta’ spoll hija msejsa fuq l-ordni pubbliku u hija
ma[suba b[ala azzjoni m[affa u effika/i biex ma t[alli ’l [add
li jie[u l-li;i b’idejh u jxekkel stat ta’ fatt u biex jekk dan isir,
min ikun g[amel dan l-att jer;a’ jqieg[ed kollox minnufih
kif kien, qabel kull inda;ni o[ra’ ……Omissis………

L-appellant jg[id illi l-Qorti ma kellhiex g[alfejn tindaga
fuq id-distanza tat-twieqi  mill-[ajt divi]orju u mill-
‘projection’ tal-[ajt divi]orju. Dan g[aliex f’kaw]a ta’ spoll,
il-Qorti g[andha tara biss jekk fil-fatt l-ispoll sar …Omissis..

G[aldaqstant il-konvenut – appellant filwaqt li jirriserva
li jressaq dawk il-provi li huma ammissibbli skond il-li;i fl-
istadju ta’ l-Appell, jitlob bir-rispett lil dina l-Onorabbli Qorti
ta’ l-Appell, t[assar, tirrevoka u tikkan/ella s-sentenza fl-
ismijiet ‘Marie Borg Vassallo vs Joseph Farrugia’ li ;iet de/i]a
nhar is-27 ta’ :unju  2006, mill-Prim Awla tal-Qorti ?ivili
per. Onor. Im[allef Dr Tonio Mallia u dan billi ti/[ad it-talbiet
attri/i, hekk kif dedotti u tilqa’ l-e//ezzjonijiet kollha tal-
konvenuti appellant u dana bl-ispejje] ta]-]ew; istanzi kontra
l-istess attri/i-appellata.

Appellata> 4, St. Joseph Street, Sliema.

Re;istru tal-Qrati Superjuri (Appelli) illum 8 ta’ :unju
2007.

AVV. DOTT. FRANK PORTELLI, LL.D.
G[ar-Re;istratur, Qrati ?ivili u Tribunali

 The appellant strongly contends, in the words of the Court
of First Instance ‘the three elements required in order that an
action of spoliation succeeds result to be proved’. For the
reasons explained above the appellant feels that the essential
element ‘vis–aut-clam’ is missing. It is pacific that this element
does not necessarily result in the breaking or destruction of
an object held by the plaintiff  or  by which he suffers any
physical harm. It is enough, thus that the act of spoliation be
made against his will or without the knowledge of the
despoiled,  because the appellant did not need the permission
of the plaintiff.

Furthermore the Court of First Instance, declares that in
order to arrive at its decision, it had to depart from the act of
spoliation.  ‘The Court observes, that in any case, even if one
departs, from the action of spoliation, what the defendant did
is against the provisions of article 443 of the Civil Code,  which
requires that the opening of windows are to be at a distance
of more that two and a half feet, from the dividing wall
…..Omissis………

In our Jurisprudence regarding the action of spoliation  the
Court decisions, were always based  on the fact, that the action
of spoliation, is based on pubic order and is intended as a quick
and efficacious action, in order not to allow anyone to take the
law in his hands and obstruct a state of fact and in order that
this be done, the person carrying out this act shall put everything
as it was, before any other inquiry ……Omissis………

The appellant, states that the Court did not need to inquire
about the distance of the windows from the dividing wall and
from the ‘ projection’ of the dividing wall. This because in a
cause of spoliation, the Court is to see only whether  the
spoliation took place ……Omissis………

Thus the defendant-appellant, whilst reserving to bring that
proof which is admissible at the Appeal stage, prays with
respect that this Honourable Court of Appeal, cancels and
revokes, the judgement in the names ‘Marie Borg Vassallo
vs Joseph Farrugia’ which was decided on the 27th June 2006,
by the First Hall Civil Court, by the Honourable Mr. Justice
Dr. Tonio Mallia, and, this by rejecting the demands of the
plaintiff, as brought forward and upholds all the pleas of the
appellant defendants and this with costs of both instances
against the respondent –plaintiff.

Respondent> 4, St. Joseph Str. Sliema.

Registry of the Superior Courts (Appeals) today 8th June
2007.

ADV. DR. FRANK PORTELLI, LL.D.
For the Registrar, Civil Courts and Tribunals
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